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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR:  935/12 

                                U/S 279/338 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 SRI Ananda Baruah………………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…………..Sri Dipak Sarma, Ld. 

Advocate 

Evidence Recorded on : 03.12.14, 22.12.14, 19.1.15, 24.4.15, 

12.5.15, 05.6.15 

Argument heard on:  19.6.15 

Judgment delivered on: 03.7.15 

 

                                J U D G M E N T 

1. The prosecution’s case is that on 29.11.12, at about 1 PM, Biswa 

Das, aged about 3 years, son of the informant, Smti Marami Das, 

was standing on the side of the NH-52. At that time, the accused, 

Sri Ananda Baruah, while driving a Winger vehicle, AS12 E 6832, 

in a rash and negligent manner, came from the side of Biswanath 

Chariali towards Gohpur, and had hit Biswa Das, causing griwvous 

injury to him. Hence, the case. 

2. The informant, had lodged the FIR in Halem P.S., on 16.12.12. 

The police had registered the Halem P.S Case no. 44/12, 
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u/s279/338 of IPC. After investigation, the police had submitted 

charge sheet u/s 279/338 of IPC. 

 

 

3. On appearance before court and after supply of relevant copies of 

the case,  the particulars of offences u/s 279/338 of IPC were 

explained to him, to which he had pleaded not guilty and claimed 

to be tried. 

4.  The prosecution had examined 7 witnesses. The injured was 

examined as a court witness. The examination of the accused u/s 

313 CrPC, was carried out. The accused has pleaded innocence. 

The accused has admitted that collision had taken place, but he 

was not at fault. The defence side did not adduce any evidence. 

Heard arguments. 

 

5. POINTS FOR DETREMINATION: 

 

a. Whether the accused had driven the Winger vehicle on 

29.11.12, at about 1 PM, on NH-52, in such a rash or 

negligent manner, as to endanger human life or personal 

safety of others? 

b. Whether the accused had driven the said vehicle on the said 

date and time, and  had hit Biswa Das, causing grievous hurt 

to him, while driving the vehicle so rashly or negligently,  as 

to endanger human life or the personal safety of others, on 

the NH-52?  

 

DISCUSION AND DECISION BASED ON REASON: 

1. PW1, Smti Marami Das, in her examination in chief has stated 

that she is the informant and that she recognizes the accused. 

She stated that on 29.11.12, at about 1 PM, when she had come 

to see off her guest to the front of her house, she saw that a 
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Winger vehicle had hit her 3 years old son , on the road, in front 

of her house. The said road was National Highway, and the said 

Winger vehicle was coming towards Gohpur. He son was standing 

near the road on the side. The Winger vehicle was driven  at a 

high speed and had hit her son. As a result, the left leg of her son 

was broken, and a rod had to be inserted in his leg, above the 

knee portion. Her sister in law, Smti Seuti Bhuyan had taken her 

son to Ketla Hospital( Catholic Hopsital). She had also 

accompanied her son to the hospital. X-ray was done in the said 

hospital, but her son was not kept there. Thereafter, they took 

the injured to Skylark Hospital , in Tezpur, and he was being 

treated by Dr. Dhruvajyoti Deka. Her son remained admitted in 

Skylark hospital for three days. She stated that Dr. Dhruvajyoti 

Deka has expired. She had lodged the FIR, after coming from 

Tezpur. She did not have anyone. She does not remember the 

date of the FIR. The no. of the vehicle was 6832. Ext 1 is the FIR 

and Ext 1(1) is her signature. She also stated that she had seen 

the accused in the police station.  

2. In her cross examination, she has stated that at the time fo the 

incident, she was returning towards her house, after seeing her 

guest of. The incident had taken place on her back side. She 

came to know about commotion, which had occurred, 

immediately after the occurrence of the incident. The incident had 

taken place on the left side of the road. Her house is situated on 

the other side of the road. She stated that near the place of 

occurrence, her brother, Sri Nitu Das and Madahb Das were 

present. She stated that her son was standing along with her said 

brothers.  

3. She denied the suggestion that her son was trying to follow her. 

She stated that she does not remember, when the FIR was 

lodged. She also stated that police had told her that nothing will 

happen, even if there is delay in lodging the FIR. She stated that 

she had gone to the police station twice. She does not remember, 

whether the medical documents of Skylark hospital were 

submitted in this case. The documents were given to her 
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advocate. She denied the suggestion that the incident had 

occurred due to the fault of her son. She stated that in this case, 

her brothers were not injured. She stated that she did not write 

the FIR on her own. The police had inquired on the day of 

lodging the FIR and prior to that. Police had inquired at the place 

of occurrence. She had taken the witnesses to the police station.  

4. She denied that she did not state before the police that the 

Winger vehicle did not stop after hitting her son. She also denied 

that she did not state before the police that she had seen that a 

while coloured Winger vehicle had hit her son, Biswa Das. She 

stated that she does not remember, whether she had stated that 

the winger vehicle was being driven at a high speed, before 

police. She stated that she had forgotten some facts, as the 

incident had taken long ago. She denied that she did not state 

before police that the left leg of her son was broken. She stated 

that her brothers had seen the driver of the vehicle. She stated 

that she had lodged a case for compensation. She denied the 

suggestion that her son was following her and that is why the 

accident had occurred. She denied the suggestion that she had 

deposed falsely.  

5. PW2, Smti Kheuti Bhuyan, has stated in her examination in chief 

that she does not recognize the accused. She stated that on the 

day of occurrence at about 1/1:30PM, when she was working in 

her house, she had heard a noise in the road. She came out to 

the road, and saw that 3/4 years old  Biswa Das was lying on the 

road. The incident had taken place on the national highway, in 

Tokoubari. Thereafter, people had gathered. She and the mother 

of the boy, Smti Marami Das had taken that boy to the Catholic 

hospital. X-ray was done there, but the hospital did not keep the 

boy. Thereafter, the informant had taken her son to Biswanath 

Chariali. She stated that she came back to her house. She also 

stated that she had seen the boy, lying on the left side of the 

road.  

6. In his cross examination, she stated that her hosue is situated at 

about 100 meters away from the place of occurrence. She stated 
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that she does not know, how the incident had occurred. She does 

not know, whether the vehicle was being driven at a high or slow 

speed. She does not know the driver of that vehicle. She does not 

know, for whose fault, the incident had occurred. She was 

inquired upon by police , about two days later. She stated that 

she had seen the boy, on the left side of the divider sign present 

on the middle of the road. The boy was not lying exactly on side 

of the road. She stated that she does not remember, whether she 

had stated before the police that the boy was lying on the left 

side of the road.  

7. PW3, Sri Dhruva Prasad Das, in his examination in chief has 

stated that the informant is her mother. He stated that he does 

not recognize the accused. He stated that on 29.11.12, in 

Tokoubari, he, his mother, his brother, Biswa Das and uncle, 

Madhab Das were standing on the left side of the road. It was left 

side, if one comes from the side of Biswanath Chariali. He came 

back to his house. He, then, saw from his house that his brother 

was lying on the road. He stated that he does not, exactly, how 

he fell down, He stated that he did not notice that much. He 

stated that his brother was lying on the left side of the road, if 

one comes from the side of Biswanath Charilai, towards Gohpur.  

8. In his cross examination, he has stated that when he was in his 

house, his uncles were standing. His house is at a distance of 

about 10 meters away from the place of occurrence. He stated 

that he did not notice, how his brother was being hit. The vehicle 

had stopped. The vehicle was white coloured winger. The 

accused in the dock, was not the driver of the vehicle. He does 

not know, with what speed the vehicle was moving. He stated 

that he did not know, at the time of the incident, as to whose 

fault, the incident had occurred. He stated that police had 

inquired him in front of his house. He stated that he remembers 

the face of the accused. The accused is not the driver.  

9. PW4, Sri Bhuban Sarma, in his examination in chief has stated 

that on 29.10.12, when she came out of her house, after hearing 

noise, he had heard that a 3 years old boy had met with an 
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accident. He was taken to Catholic hospital. He stated that he 

does not know, anything else regarding the incident.  

10. The defence had declined to cross examine the witness.  

11. PW5, Sri Nitu Das, has stated in his examination in chief, that the 

informant, is his elder sister. He does not recognize the accused, 

as he was inside the vehicle. He stated that the incident had 

occurred about three years ago. On that day, at about 1 PM, he 

was waiting on the left side of the national highway, as he 

wanted to come to Gohpur. He stated that he was on the left side 

of the road, if one comes from Tezpur side towards Gohpur. The 

place of occurrence was Tokoubari. He stated that in order to see 

him off, his sister, Smti Marami Das and his nephew, Biswajit Das 

were waiting with him. When he saw towards backside, he saw 

that a white coloured Winger vehicle, was coming from the side 

of Biswanath Charilai, at a high speed, and had hit his nephew, 

Biswajit Das. The number of the vehicle was 6832. He stated that 

after hitting his nephew, had hit a tree. Thereafter, the vehicle 

had gone away, and it did not stop. His nephew had received 

injury on his leg. His leg had broken and had sustained hurt on 

his hand. His nephew was taken to the hospital. He also stated 

that the vehicle had ran on the grass portion on their side, and 

had hit his nephew.  

12. In his cross examination, he has stated that he had come to 

board a bus towards Gohpur, in order to get down at Misamari. 

He stated that the vehicles come to their side, if vehicles come 

from Biawanath Charilai to Gohpur.At that time, his nephew was 

three years old. At the time of the incident, his sister, Marami Das 

had gone to her house to bring something. The house of the 

sister was on the opposite side of the road, after crossing the 

road. He stated that his elder nephew, was standing on the other 

side of the road. He denied the suggestion that the accident had 

occurred as his nephew, was trying to cross the road , following 

his mother. He stated that his nephew was with him, and he did 

not cross the road. He stated that he was not injured in the 

incident. He denied the suggestion that he had deposed falsely, in 
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favour of his nephew. He denied the suggestion that the incident 

did not take place due to the fact that the accused was driving 

the vehicle, and the accident had occurred when his nephew had 

tried to cross the road suddenly.  

13. He denied the suggestion he had deposed falsely.  

14. PW6, S.I. Sri Bichitra Hajong, in his examination in chief has 

stated that he had filed charge sheet u/s 279/338 of IPC, against 

the accused, Sri Ananda Baruah, the driver of the vehicle. Ext 2 is 

the charge sheet and Ext 2(1) is his signature.  

15. In his cross examination, he has stated that Premananda Deka, 

had conducted the preliminary investigation. He did not draw the 

sketch map. 

16. PW7, Sri Premananda Deka, the I.O., in his examination in chief 

has stated that on 16.12.14, he was working as Second Officer, 

and on that day he had received, one FIR from Smti Marami Das. 

Halem P.S Case no. 44/12 u/s 279/338 of IPC was registered, and 

the O/C of Halem P.S, Sri Bichitra Hajong had given him the duty 

to investigate the case. He had inquired the informant. On that 

day, he had gone to the place of occurrence, and had recorded 

the statements of witnesses. He came to know , during the 

investigation stage, that a winger vehicle AS-12E 6832, had hit a 

three years old boy, Sri Biswa Das. The name of the driver is Sri 

Ananda Baruah, who had appeared in the police station. The 

accused was arrested and was released on bail. Necessary 

documents of the vehicle were seized. The vehicle and its 

documents were given in the zimma of the owner. The medical 

requisition was sent to Skylark hospital for treatment of the 

injured. He stated that he had given medical requisition on 

24.12.12, for medical report. The incident had taken place on 

19.11.12, as per the FIR. He had submitted the CD on 28.2.13. 

The medical report was collected by O/C, Bichitra Hajong. Ext 3 is 

the medical report. Ext 4 is the seizure list and Ext 4(1) is his 

signature. Ext 5 is the zimmanama and Ext 5(1) is his signature. 

Ext 6 is the sketch map and Ext 6(1) is his signature.  
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17. In his cross examination, he has stated that the FIR was lodged 

on 16.12.12.The incident had occurred on 19.11.12.The FIR was 

lodged after about 16 days.He had started the investigation 

process on 16.12.12. He had visited the place of occurrence on 

that day. The reason for the delay in lodging the FIR was 

mentioned in the FIR itself. It was mentioned that the delay was 

due to medical treatment of boy. He had inquired the witnesses 

on 16.12.12. He stated that he has not mentioned the distance 

between the place of occurrence and the house of the informant. 

The distance may be 200 gaj (approx). He stated that he has not 

mentioned the direction in which the winger was coming, in his 

sketch map. The witnesses had stated that the winger came at a 

high speed and had hit the boy. He denied the suggestion that he 

has not conducted the investigation properly and false accusation 

was made against the accused. He denied the suggestion that the 

accused was not the driver of the winger. He stated that the 

accused was brought to the Police station by the owner of the 

vehicle.  

18. CW, Sri Biswa Das, aged 5 years, in his evidence, has stated that 

he had sustained injury on his leg, when the accident had taken 

place. He stated that he was being hit by a vehicle. He was being 

hit from behind. He was with his maternal uncle.  

19. In his cross examination, he stated that he was playing on the 

road. He stated that he cannot run, but he can walk. 

 

Appreciation of evidence: 

20. Firstly, from the evidence of the PWs and the I.O. it is established 

that the accused, Sri Ananda Baruah, was driving the winger 

vehicle, AS-12 E 6832, at the time of the incident. The accused, 

himself, during his examination, u/s 313 Cr PC, has stated that he 

was driving the vehicle, though he had denied that he was at 

fault. PW1, has stated that she had seen the accused in the police 

station, and where she came to know that he was the driver. This 
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assertion of PW1 was not disputed by the defence, while PW1 

was being cross examined.  

21. The next vital point is whether the accused was driving the said 

winger vehicle in a rash or negligent manner, at the time of the 

incident. 

22. In this context, I do not find the evidences of PW2, Smti Kheti 

Bbuyan, PW3, Sri Dhruva Prasad Das, PW4, Sri Bhuban Sarma, 

lending assistance to the prosecution’s case. This because they 

did not see the occurrence. Likewise, though PW1, the informant 

had stated that she had seen the incident, I find the evidentiary 

value of her testimony is low, so far as proving the existence of 

culpable rashness or negligence of the accused, is concerned. 

This is because, in her cross examination, she has stated that at 

the time of the incident, she was proceeding towards her house, 

which was on the opposite side of the road and the incident had 

occurred on her back side. She stated that she came to know, 

immediately after the incident when noise took place. This shows 

that PW1 did not see the incident, when it had occurred. In other 

words, she was actually, not in a position to perceive, by her 

senses, whether the accused was driving the vehicle in a rash or 

negligent manner.  

23. The evidence of the victim child, CW, Sri Biswa Das, per se, is 

also not clear as to whether  the vehicle was being driven in a 

rash or negligent manner.  

24. However, I find the evidence of PW5, Sri Nitu Das, reliable and 

crucial for the prosecution’s case.  

25. PW1, in her evidence has stated that her brothers, namely, Nitu 

Das and Madhab Das were present near the place of occurrence, 

and her son was there with her brothers.  This assertion of PW1 

was not disputed by the defence. Thus, the presence of PW5, 

Nitu Das, near the place of occurrence, is not doubtful.  

26. Now, coming to the evidence of PW5, I find his evidence that the 

driver of the winger vehicle, was driving it at a high speed and 

had hit his nephew, when they were standing on the left side of 

the road, sufficient to prove that the accused was negligent in his 
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driving. Further, PW5 has stated , in his evidence that the vehicle 

came in their side , running across the grass portion, and then hit 

the boy. He also stated that after hitting, the vehicle rammed into 

a tree. This, proves that the accused was grossly negligent, while 

driving the winger vehicle at the time of the incident. This is so 

because, a driver of a commercial vehicle, like a winger ,being a 

professional driver, is expected to know that a reasonable 

distance should be maintained from the edges or sides of a road, 

especially on national highways,  on which vehicles, generally run, 

at a speed, and where presence of people on the road sides, 

whether as pedestrians or cyclists,  is not uncommon, especially, 

during day time.  

27. The evidence of PW5, that the vehicle, coming at a high speed, 

had ran across the grass portion of the side of the road and had 

rammed into a tree, after hitting the boy, which remained 

unshaken during his cross examination, proves that the accused 

did not maintain any reasonable distance from PW5 and the 

injured, who were on the left side of the road.  

28. There is nothing in the cross examination of PW5, to shake the 

testimony of PW5. The fact that PW5 was not injured, does not 

make his evidence doubtful. The defence could not establish the 

both PW5 and the boy, were standing together in the same 

position, so that the boy could not be injured without injury to 

PW5.  

29. The defence also could not bring out any contradiction in the 

testimony of PW5 vis a vis his statement u/s 161 Cr PC. This also 

strengthens the trustworthiness of his evidence.  

30. The CW, Sri Biswa Das, who is the injured had stated that he was 

being hit from behind. Thus, if the plea of defence is believed, 

then, the boy would have been hit from his right side. The very 

fact that the boy was hit from behind shows that plea of the 

defence does not hold much water. 

31. Further, his evidence that he was playing on the road, is not fatal 

to the prosecution’s case, because, of his tender age, he could 

not possibly, understand the meaning and import of his 
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statement. It cannot be said that he was playing on the middle of 

the road. Considering the statement of the CW, in the context of 

the evidence of other PWs, I am of the view, that he was on the 

side of the road, engaged in childlike activities.  

32.  Moreover, mere raising a suggestion that the accused had 

occurred, as the boy(CW) came in front of the vehicle, as he was 

trying to cross the road, following his mother, is not sufficient to 

create a reasonable doubt on the prosecution’s story. The 

defence has to build a foundation to sustain its plea, either by 

adducing evidence or by eliciting from the PWs during their cross 

examination. In my view, the defence could not elicit anything 

during the cross examination of PWs, to substantiate its plea. 

Further, no evidence was adduced by the defence in this regard.  

33. The evidence of PW2, to the extent that she saw the boy lying on 

the left side of the divider sign present on the middle of the road, 

does not cast a doubt on prosecution’s story, as it is quite 

possible that after the collision, the position of the boy might 

have changed.  

34. Thus, from the above, I am of the considered view, that the 

accused, had driven the vehicle on the day and time of 

occurrence in a grossly negligent manner.  

35. It is in the evidence that the M.O., Dr. Dhruvajyoti Deka has 

expired. Hence, the content of his medical report, Ext 3, could not 

be proved by the prosecution. Nonetheless, failure to prove the 

content of the report, does not show that no grievous injury had 

occurred. This is because, PW1 and PW5 have, categorically, 

stated in their evidences that the leg of Biswa Das, had broken 

after he was being hit by the vehicle. The fact that the leg was 

broken, was not disputed by the defence, at any time during the 

cross examination of PW1 and PW5. Hence, I find the testimonies 

of PW1 and PW5 as reliable, regarding the extent and nature of 

injury.  Moreover, the Ext 3, clearly reflects that the left 

femur(bone) was fractured. Thus, I find that that the 

prosecution’s case that grievous injury had occurred to Biswa 

Das, as the result of the collision, is proved.  
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36. Further, the manner in which the winger was being driven by the 

accused, on the highway, proved that his driving had endangered 

human life or personal safety of others on the road.  

37.    In the light of the above, I come to the finding that  the 

prosecution has been able to prove the guilt of the accused 

person, u/s 279/338 of IPC. Hence, the accused is convicted  u/s 

279/338 IPC. 

38. Considering the nature of the offence, the mature age of the 

accused, and the circumstance, in which it was committed, I am 

not inclined to extend the benefit of Probation of Offenders Act to 

the accused. 

39. Heard the accused on the point of sentence.  

40.  After hearing the accused on the point of sentence, and 

considering the nature of the case, I am of the considered view 

that, ends of justice will be served, if only fine is imposed on the 

accused. Hence, I sentence the accused to pay a fine of 

Rs.1000/- u/s 279 of IPC and Rs.1000/- u/s 338 of IPC, i/d 30 

days of R.I.  

41. The judgment is pronounced in the open court on this 03rd of 

July,  2015. The judgment is prepared under my hand and seal of 

this Court . 

42.  The case is, accordingly, disposed of. 

 

                                                         (K.K. Sharma) 

                                                           S.D.J.M, Gohpur. 
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                             ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

EXT.1:  FIR 

EXT 2: Charge sheet 

EXT 3: MEDICAL REPORT 

EXT 4: Seizure list 

Ext 5: Zimmanama 

Ext 6: Sketch map.  

  

                                                S.D.J.M, Gohpur 

                                                                                               

 

 


